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LEE LITIGATION GROUP, PLLC
C.K. Lee (CL 4086)

Rony Guldmann (RG 5323)

148 West 24th Street, Eighth Floor
New York, NY 10011

Tel.: 212-465-1188

Fax: 212-465-1181

Attorneys for Plaintiff and the Class

UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF NEW YORK

HENRY FRANKLIN, on behalf of himself and
others similarly situated,

Plaintiff,
Case No.:
CLASS ACTION COMPLAINT
JURY TRIAL DEMANDED
FEDEX GROUND PACKAGE SYSTEM, INC.
and FEDEX CORPORATION,

Defendant.

Plaintiff HENRY FRANKLIN (“Plaintiff”’), individually and on behalf of all other persons
similarly situated, by his undersigned attorneys, pursuant to this Class Action Complaint against
Defendants FEDEX GROUND PACKAGE SYSTEM, INC. and FEDEX CORPORATION

(collectively, “Defendants” or “FedEx”), alleges the following:

NATURE OF THE ACTION

1. This action seeks to bring a stop to, and to obtain redress for those harmed by,
Defendants’ unlawful and discriminatory criminal history screening policies and practices,
which have been used to deny employment opportunities to otherwise qualified job applicants.

2. Plaintiff Franklin brings this lawsuit on behalf of himself and all others similarly
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situated against Defendants for willful and/or negligent violations of the New York City Human
Rights Law (“NYCHRL”), N.Y.C. Admin. Code § 8-101 et seq, as amended by the Fair Chance
Act, which prohibits New York City employers from conducting any inquiry into job

applicants’ criminal conviction histories before making them a conditional offer of

employment.
PARTIES
Plaintiff
3. Plaintiff Franklin is a citizen of New York and a resident of Richmond County.
Defendant
4. Defendant FedEx Ground Package System, Inc. is organized under the laws of

Delaware and has its principal place of busines at 1000 FedEx Drive, Moon Township,
Pennsylvania 15108. Its address for service of process is CT Corporation System, 28 Liberty
Street, New York, NY 10005.

5. Defendant FedEx Corporation is the parent company of FedEx Ground Package
System, Inc.is organized under the laws of Delaware and has its principal place of business at
942 South Shady Grove Road, Memphis Tennessee 38120. Its address for service of process is
CT Corporation System, 28 Liberty Street, New York, NY 10005.

JURISDICTION AND VENUE
6. The Court has jurisdiction over this matter pursuant to 28 U.S.C. § 1332 because

this is a class action as defined by 28 U.S.C § 1332(d)(1)(B), whereby: (i) the proposed class
consists of over 100 class members, (ii) a member of the putative class is a citizen of a different
state than Defendants, and (iii) the amount in controversy exceeds the sum or value of
$5,000,000, excluding interest and costs.

7. The Court has personal jurisdiction over Defendants because Defendants do
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business in New York and the events giving rise to this Complaint took place in New York.

8. Venue is proper in this District pursuant to 28 U.S.C. § 1391(b)(2) because a
substantial part of the events and omissions giving rise to the claims alleged herein occurred in
this District. Plaintiff sought employment with Defendants throughout New York City,
including in Manhattan.

9. Contemporaneously with the filing of this Complaint, Plaintiff will mail a copy
of the Complaint to the New York City Commission of Human Rights and the Office of the
Corporation Counsel of the City of New York, thereby satisfying the notice requirements of
Section 8-502 of the New York City Administrative Code.

THE FAIR CHANCE ACT

10. New York City has determined that “there is no greater danger to the health,
morals, safety and welfare of the city and its inhabitants than the existence of groups prejudiced
against one another and antagonistic to each other because of their actual or perceived
differences, including those based on . . . conviction or arrest record.” N.Y.C. Admin. Code §
8-101. Overbroad and/or arbitrary bans on hiring because of conviction histories undermine and
violate New York City’s clearly articulated policy. Such acts of discrimination “menace the
institutions and foundation of a free democratic state.” N.Y.C. Admin. Code § 8-101.

11. Accordingly, New York City amended its Human Rights Law (“NYCHRL”) on
October 27, 2015, with the Fair Chance Act, which “make[s] it an unlawful discriminatory
practice for most employers, labor organizations, and employment agencies to inquire about or
consider the criminal history of job applicants until after extending conditional offers of
employment.” NYC Commission on Human Rights Legal Enforcement Guidance on the Fair

Chance Act, Local Law No. 63 at 1 (2015). See also NYC Administrative Code 8-107(11-


https://advance.lexis.com/api/document/collection/statutes-legislation/id/5YG6-6T81-F17G-F0R9-00000-00?cite=NYC%20Administrative%20Code%20%208-107&context=1000516
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2)(@)(1)(3).

12. Beyond prohibiting premature inquiries into criminal records, the Fair Chance
Act also makes it an unlawful discriminatory practice for an employer to “[d]eclare, print or
circulate or cause to be declared, printed or circulated any solicitation, advertisement or
publication, which expresses, directly or indirectly, any limitation, or specification in
employment based on a person's arrest or criminal conviction.” NYC Administrative Code 8-
107(11-a)(a)(2).

13. The Fair Chance Act specifies the following procedures for inquiring into
criminal backgrounds, any deviation from which is unlawful:

(b) After extending an applicant a conditional offer of employment, an
employer . . . may inquire about the applicant’s arrest or conviction record
if before taking any adverse employment action based on such inquiry,
the employer, employment agency or agent thereof

(1) provides a written copy of the inquiry to the applicant in a
manner to be determined by the commission;

(i) performs an analysis of the applicant under article twenty-
three-a of the correction law and provides a written copy of such
analysis to the applicant in a manner determined by the
commission, which shall include but not be limited to supporting
documents that formed the basis for an adverse action based on
such analysis and the employer’s . . . reasons for taking any
adverse action against such applicant; and

(i) after giving the applicant the inquiry and analysis in writing
pursuant to subparagraphs (i) and (ii) of this paragraph, allow the
applicant a reasonable time to respond, which shall be no less than
three business days and during this time, holds the position open
for the applicant.
N.Y.C. Admin Code § 8-107(11-a)(b).
14, The Article 23-A requirements incorporated by the Fair Chance Act prohibit

employers from denying employment to an individual “when such finding is based upon the
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fact that the individual has previously been convicted of one or more criminal offenses, unless”
employers can show either “a direct relationship” between the conviction(s) and the job or “an
unreasonable risk to property or to the safety or welfare of specific individuals or the general
public.” N.Y. Corr. Law § 752.

15. To determine whether such a direct relationship and unreasonable risk exist,
Article 23-A requires employers to consider the following eight factors before taking any
adverse action on the basis of a job applicant’s criminal record:

@ The public policy of this state, as expressed in this act, to encourage the

licensure and employment of persons previously convicted of one or more
criminal offenses.

() The specific duties and responsibilities necessarily related to the license
or employment sought or held by the person.

(© The bearing, if any, the criminal offense or offenses for which the person

was previously convicted will have on his fitness or ability to perform one
or more such duties or responsibilities.

(d The time which has elapsed since the occurrence of the criminal offense
or offenses.

() The age of the person at the time of occurrence of the criminal offense or
offenses.

() The seriousness of the offense or offenses.

@ Any information produced by the person, or produced on his behalf, in
regard to his rehabilitation and good conduct.

() The legitimate interest of the public agency or private employer in
protecting property, and the safety and welfare of specific individuals or
the general public.

N.Y. Correct. Law § 753.

16. Employers may not deny employment to applicants without first justifying such

a decision on the basis of these factors and then giving applicants an opportunity to respond to
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this analysis. Under (g), prospective employers must also allow applicants to submit evidence
of rehabilitation and good conduct to be considered in the analysis.

17. The NYCHRL defines the employment relationship expansively, providing that
“natural persons working as independent contractors in furtherance of an employer’s business
enterprise shall be counted as persons in the employ of such employer.” NYC Administrative
Code § 8-102(5).

18. NYCHRL also provides that it shall be an unlawful discriminatory or retaliatory
practice “[f]or any person to aid, abet, incite, compel or coerce the doing of any of the acts
forbidden under this chapter, or attempt to do so.” N.Y.C. Admin Code § 8-107(6).

19. The Fair Chance Act does not require an aggrieved party to prove any injury
beyond the violation of the law itself:

Donatella argues that the amendment is nonetheless devoid of merit because

Harding did not suffer an injury as a result of Donatella's hiring practices. This court

disagrees. The Fair Chance Act — in effect at the time — plainly provides that such

a pre-offer inquiry regarding criminal history is an unlawful discriminatory

practice. (See Local Law No. 63 (2015) of the City of New York § 2.) The New

York City Administrative Code provides that a person aggrieved by an unlawful

discriminatory practice may bring a cause of action for damages (including punitive

damages), injunctive relief, or other appropriate remedies. (See Administrative

Code 8§ 8-107 (11-a) (g) and 8-502.) And a person may be aggrieved for purposes

of § 8-107 (11-a) even if their only injury was the deprivation of a right protected

by the Code. (See Administrative Code § 8-102 [definition of "Person aggrieved"].)

CARMELA HARDING, Plaintiff, - v - DONATELLA GCT LLC, DONATELLA ARPAIA,
MARK GERAGOS, Defendant., 2019 N.Y. Misc. LEXIS 1675, *3-4

DEFENDANTS’ UNLAWFUL CONDUCT

20. In or about November 2020, Plaintiff completed an online application with
Defendants for a position at a package handler at one of Defendants’ facilities in New York.
21. The application process included Plaintiff’s giving his consent to a criminal

background check and providing Defendants with information they would need to conduct one.
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In early December 2020, Plaintiff received a letter from Defendants, dated December 3,
confirming that they had been authorized to obtain a criminal background report and providing
Plaintiff with a copy thereof. The letter instructed Plaintiff to report any inaccuracies to the
reporting agency and forewarned Plaintiff: “If accurate, the information contained in the Report
in whole or in part will significantly affect our decision regarding your potential for employment
with FedEx Ground. We are reviewing your application in light of the attached Report.” Exhibit
A.

22. Plaintiff has a criminal conviction history, and at this point Plaintiff understood
that his prospects of being hired by FedEx had been decimated, and he did not hear from
Defendants again after this letter.

23. Defendants violated the Fair Chance Act when they obtained criminal
background reports prior to extending to Plaintiff and other applicants a conditional offer of
employment. Defendants told Plaintiff that they would be reviewing his application in light of
the report, but this is precisely what the Fair Chance Act prohibits them from doing (before a
conditional offer of employment is extended). Defendants also violated the Fair Chance Act
when it averred that the content of the report would significantly influence its decision of
whether or not to hire Plaintiff, because the Fair Chance Act is clear that a criminal background
may influence a hiring decision only in a limited number of situations, as when there is either
“a direct relationship” between the conviction(s) and the job or “an unreasonable risk to
property or to the safety or welfare of specific individuals or the general public.” N.Y. Corr.
Law § 752.

24. Thus, Defendants have willfully breached their legal duties by depriving

Plaintiff and other Class member job applicants of their rights under the NYCHRL. Defendants
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acted unlawfully against Plaintiff and Class members by conducting background checks on
them at the outset of the application process, without having first made them a conditional offer
of employment as required by the Fair Chance Act. Indeed, Defendants were already in
violation of the Fair Chance Act the instant they announced to applicants that a criminal
background check would be required,

25. Plaintiff suffered harm because he would have been gainfully employed by
Defendants but for Defendants’ unlawful acts. As a result of those acts, he was forced to remain
unemployed and suffered lost wages. Other Class members suffered similar harms.

26. The ability to find employment is an essential part of reentering society for
people with criminal histories. Recidivism declines when those individuals have viable
employment prospects and other stabilizing resources in their communities. The Fair Chance
Act was enacted to protect individuals with criminal convictions against irrational
discrimination in employment and thus facilitate their reentry into society. Defendants’ policy
of discriminating against individuals with conviction histories frustrates these public policy
objectives.

27. On behalf of himself and others similarly situated, Plaintiff seeks statutory
damages; exemplary and punitive damages; injunctive and/or declaratory relief, pre-judgment
and post-judgment interest; and reasonable attorneys’ fees, costs, and expenses for Defendants’
unlawful conduct as detailed below.

CLASS ACTION ALLEGATIONS

28. Plaintiff Franklin brings this case as a proposed class action under the Fair
Chance Act pursuant to Fed. R. Civ. P. 23 on behalf of himself self and a class consisting of:
All persons who, beginning three years prior to the filing of this Complaint, (1) applied to work

for FedEx in New York City. (2) were subjected to a background check before receiving a
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conditional offer of employment, (3) have a criminal record, and (4) were not offered
employment by FedEX.

29. Plaintiff reserves the right to amend the foregoing class definition based on
information learned in the course of litigating this case.

30. Class members are so numerous that joinder of all members is impracticable.
The precise number of Class members is uniquely within Defendants’ possession, and Class
members may be notified of the pendency of this action by published and/or mailed notice.

3L Plaintiff will fairly and adequately represent and protect the interests of Class
members because his interests coincide with, and are not antagonistic to, their interests. Plaintiff
has retained Counsel who are competent and experienced in complex class actions. There is no
conflict between Plaintiff and other Class members.

32. Plaintiff’s claims are typical of the claims of the Class he seeks to represent, as
it is Defendants’ standard practice to conduct background checks on applicants, and to declare
that background checks on them will be required, without having first made them conditional
offers of employment. Plaintiff is entitled to relief under the same theories of liability as other
Class members.

33. Class certification is also appropriate under Rule 23(b)(3) because common
questions of fact and law predominate over any questions affecting only individual Class
members. Common legal and factual questions include:

@ whether Defendants violated the NYCHRL by undertaking a background
check on Plaintiff and Class members without having first made them a
conditional offer of employment;

(o) whether Defendants violated the NYCHRL by exposing Plaintiff and

Class members to any declaration that Defendants would be conducting a
background check on them before extending to them a conditional offer
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of employment;

© whether Defendants were willful in their noncompliance with the
requirements of the NYCHRL,;

@ whether statutory damages, compensatory damages, exemplary damages
and punitive damages for Class members are warranted; and

©® whether a declaratory judgement and/or injunctive relief is warranted
regarding Defendants’ policies and practices.

34, A class action is superior to other available methods for the fair and efficient
adjudication of this litigation. Class members have been damaged and are entitled to recovery
as a result of Defendants’ uniform policies and practices. The amount of each Class member’s
individual claim is small compared to the expense and burden of individual prosecution of this
litigation. A class action will allow more individuals to obtain relief, given the high cost of
bringing individual actions, while also saving judicial resources.

35. Class certification is appropriate under Rule 23(b)(2) because Defendants have
acted and/or refused to act on grounds generally applicable to the Class, making appropriate
declaratory and injunctive relief with respect to Plaintiff and the Class as a whole. The Class
members are entitled to declaratory and injunctive relief to end Defendants’ common, uniform,
unfair, and discriminatory policies and practices.

CAUSE OF ACTION

VIOLATIONS OF NEW YORK CITY HUMAN RIGHTS LAW
N.Y.C. Admin. Code. § 8-101 et seq., 8 8-107(11-a)

Brought by Plaintiff on Behalf of Himself and the Class

36. Plaintiff, on behalf of himself and the Class, incorporates the preceding
paragraphs as if fully set forth herein and alleges as follows:

3. Defendants violated the NYCHRL when they conducted background checks on
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Plaintiff and Class members without first making them conditional offers of employment.

38. Defendants violated the NYCHRL when they declared that they would be
conducting background checks on Plaintiff and Class members without first making them
conditional offers of employment.

39. Defendants violated the NYCHRL when they denied employment to Plaintiff
and Class members on the basis of their criminal conviction histories.

40. As a result of all the foregoing failures, Plaintiff and the Class members have
lost employment opportunities, earnings and other employment benefits.

41. In addition to damages, Plaintiff and Class members seek injunctive and
declaratory relief to correct Defendants’ discriminatory policies and practices by compelling
them to comply with the hiring procedures set forth by the Fair Chance Act.

PRAYER FOR RELIEF

WHEREFORE, Plaintiff and Class members pray for relief as follows:

@ Certification of the case as a class action on behalf of the
proposed Class;

(b) Designation of Plaintiff Franklin as Class representative;
(©) Designation of Plaintiff’s counsel of record as Class Counsel;

(d) Injunctive and/or declaratory relief to correct
Defendants’ discriminatory policies and practices;

(e) An award of all applicable compensatory and statutory damages
for violations of the NYCHRL;

) An award of all applicable punitive damages for all violations of
the NYCHRL that are found to be willful;

(9) An award of costs incurred herein, including reasonable attorneys’
fees to the extent allowable by law;

(h) Pre-judgment and post-judgment interest, as provided by law;
() Payment of a reasonable service award to Plaintiff Franklin, in
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recognition of the services he has rendered and will continue to
render to Class members, and the risks he has taken and will take;
and

()] Such other and further legal and equitable relief as this Court
deems necessary, just and proper.

DEMAND FOR TRIAL BY JURY

Pursuant to Rule 38(b) of the Federal Rules of Civil Procedure, Plaintiff, on behalf of
themselves and all others similarly situated, demand a trial by jury on all questions of fact raised

by the Complaint.

Dated: March 12, 2021
Respectfully submitted,
LEE LITIGATION GROUP, PLLC

/s/ C.K. Lee
By: C.K. Lee, Esq.

C.K. Lee (CL 4086)

Rony Guldmann (RG 3976)

148 West 24th Street, Eighth Floor
New York, NY 10011

Tel.: 212-465-1188

Fax: 212-465-1181

Attorneys for Plaintiff and the Class
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