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The contents of this document do not have the force and effect of law and are not meant to
bind the public in any way. This document is intended only to provide clarity to the public
regarding existing requirements under the law or agency policies.

The ADA allows employers to fire you and take other employment actions against you based on
illegal use of opioids, even if you do not have performance or safety problems.[3] Also, employers
are allowed to disqualify you if another federal law requires them to do it.[4]

But if you aren’t disqualified by federal law and your opioid use is legal, an employer cannot
automatically disqualify you because of opioid use without considering if there is a way for you to
do the job safely and effectively (see Questions 4-13).[5]

2. What if  am in a MAT program for opioid addiction that requires me to take opioid
medication?

If you are taking an opioid medication as directed in a MAT program, then you have a valid
prescription and your use of the medication is legal. Under the ADA, you cannot be denied a job or
fired from a job because you are in a MAT program unless you cannot do the job safely and
effectively, or you are disqualified under another federal law.

3. What if a drug test comes back positive because | am lawfully using opioid medication?

An employer should give anyone subject to drug testing an opportunity to provide information
about lawful drug use that may cause a drug test result that shows opioid use. An employer may
do this by asking before the test is administered whether you take medication that could cause a
positive result, or it may ask all people who test positive for an explanation.

Performance and Safety

4. What if my employer thinks that my opioid use, history of opioid use, or treatment for
opioid addiction could interfere with safe and effective job performance?

If you aren’t using opioids illegally and aren’t disqualified for the job by federal law the employer
may have to give you a reasonable accommodation before firing you or rejecting your job
application based on opioid use. If the employer has let you know about its concern, then you
need to ask for a reasonable accommodation if you want one. (See Question 9, below.)

A reasonable accommodation is some type of change in the way things are normally done at work,
such as a different break or work schedule (e.g., scheduling work around treatment), a change in
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However, an employer never has to lower production or performance standards, eliminate
essential functions (fundamental duties) of a job, pay for work that is not performed, or excuse
illegal drug use on the job as a reasonable accommodation.[6]

5. Could I get a reasonable accommodation because | take prescription opioids to treat pain?

You may be able to get a reasonable accommodation if the medical condition that is causing pain
qualifies as a “disability” under the ADA. A medical condition does not need to be permanent or
stop you from working to be an ADA “disability.”[7] Many conditions that cause pain significant
enough for a doctor to prescribe opioids will qualify.

You may also qualify for a reasonable accommodation if the opioid medication you are taking
interferes with your everyday functioning.

It is your responsibility to ask for a reasonable accommodation if you want one. (See Question 9,
below).

6. Could I get a reasonable accommodation because of an addiction to opioids?

Yes, opioid addiction (sometimes called “opioid use disorder” or “OUD”) is itself a diagnosable
medical condition that can be an ADA disability. You may be able to get a reasonable
accommodation for OUD. But an employer may deny you an accommodation if you are using
opioidsiillegally, even if you have an OUD.

7. What if | have recovered from an opioid addiction, but still need a reasonable
accommodation to help me avoid relapse?

You can get reasonable accommodations that you need because of a disability that you had in the
past.[8] You might be able to get an altered schedule, for example, if you need it to attend a
support group meeting or therapy session that will help you avoid relapse.

8. Could I get reasonable accommodations for a medical condition related to opioid
addiction?

Yes, if the condition is a disability. Medical conditions that are often associated with opioid
addiction, such as major depression and post-traumatic stress disorder (PTSD), may be
disabilities. For more information on mental health conditions and the ADA, see Depression, PTSD,
& Other Mental Health Conditions in The Workplace: Your Legal Rights at
https://www.eeoc.gov/laws/guidance/depression-ptsd-other-mental-health-conditions-
workplace-your-legal-rights, and The Mental Health Provider’s Role in a Client’s Request for a
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Reasonable Accommodation at Work at https://www.eeoc.gov/laws/guidance/mental-health-

providers-role-clients-request-reasonable-accommodation-work.

9. What should | do if | need a reasonable accommodation?

Ask for one. Tell a supervisor, HR manager, or other appropriate person that you need a change at
work because of a medical condition. Check to see whether your employer has procedures for
requesting reasonable accommodations. Following these procedures may make the process go
faster, although employers can’t deny you a reasonable accommodation just because you did not
follow specific procedures.

You are allowed to make a request at any time. You don’t need to have a particular
accommodation in mind, but you can ask for something specific if you know what it is. You can
also have someone else ask for you, such as a doctor or counselor, although your employer will
still probably want to discuss the accommodation directly with you as soon as possible.

Because an employer does not have to excuse poor job performance, even if it was caused by a
medical condition or treatment for a medical condition, it is generally better to ask for a
reasonable accommodation before problems occur or become worse. (Many people choose to
wait to after they receive a job offer, however, because it may be hard to prove illegal
discrimination that takes place before a job offer.)

10. What will happen after | ask for a reasonable accommodation?

Your employer might ask you to put your request in writing or to fill out a form, and to generally
describe how your work is affected by your disability. Your employer may also ask you to submit a
letter from a health care provider that shows your ADA disability (see Questions 6-9 above), and
that explains why you need a reasonable accommodation because of it. You can help your health
care provider by showing him or her a copy of the EEOC publication How to Help Current and
Former Patients Who Have Used Opioids Stay Employed at
https://www.eeoc.gov/laws/guidance/how-health-care-providers-can-help-current-and-former-

patients-who-have-used-opioids.

Your employer cannot legally fire you, or refuse to hire or promote you, simply because you asked
for a reasonable accommodation or because you need one.[9]

11. If  need a reasonable accommodation because of an ADA disability, does the employer
have to give it to me?

If a reasonable accommodation would allow you to perform the job safely and effectively, and
does not involve significant difficulty or expense, the employer must give you one.[10] If more
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than one accommodation would work, the employer can choose which one to give you. The
employer is not allowed to charge you for the accommodation.

12. What if | think | can do the job safely (with a reasonable accommodation, if one is
necessary), but the employer disagrees?

Assuming you aren’t disqualified by federal law or using opioids illegally, the employer must have
objective evidence that you can’t do the job or pose a significant safety risk, even with a
reasonable accommodation. To remove you from the job for safety reasons, the evidence must
show that you pose a significant risk of substantial harm—you can’t be removed because of
remote or speculative risks.[11] To make sure that it has enough objective evidence about what
you can safely and effectively do, the employer might ask you to undergo a medical evaluation.
[12]

13. What if | really can’t do the job safely or reliably right now, but | may be able to do it
safely again in the future?

Your employer might still be required to hold your job while you take leave for treatment or
recovery. If you need leave because of an ADA disability (see Questions 6-9), you should be
allowed to use sick and accrued leave like anyone else, unless you are using opioids illegally. You
should also check your employer's leave policy to see whether it provides leave for substance
abuse treatment.

Even if you have no employer-provided leave available, you still may be able to get unpaid leave. If
you have worked at least 1,250 hours during the past 12 months and your employer has 50 or
more employees, you may be entitled to unpaid leave under the FMLA. The FMLA is enforced by
the United States Department of Labor. More information about this law can be found at
www.dol.gov/whd/fmla. You might also be entitled to unpaid leave as a reasonable

accommodation if you need the time off because of a disability, are not using drugs illegally, and
are expected to recover the ability to do your job.

If you are permanently unable to do your regular job, you may ask your employer to reassign you
to a job that you can do as a reasonable accommodation, if one is available. For more information
on reasonable accommodations in employment, including reassignment, see Reasonable
Accommodation and Undue Hardship Under the Americans with Disabilities Act, available
https://www.eeoc.gov/laws/guidance/enforcement-guidance-reasonable-accommodation-and-

undue-hardship-under-ada.
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Protect Your Rights
14. What should I do if | think my rights have been violated?

The Equal Employment Opportunity Commission (EEOC) can help you decide what to do next. If
you decide to file a charge of discrimination with the EEOC, it conducts an investigation. Because
you must file an EEOC charge within 180 days of the alleged violation in order to take further legal
action (or 300 days if the employer is also covered by a state or local employment discrimination
law), it is best to begin the process early. It is illegal for your employer to retaliate against you for
contacting the EEOC or filing a charge.

For general information, visit the Equal Employment Opportunity’s (EEOC’s) website
(https://www.eeoc.gov), or call the EEOC at 1-800-669-4000 (voice), 1-800-669-6820 (TTY), or on
our sign language access line at 1-844-234-5122 (ASL Video Phone).

For more information about filing a charge, visit https://www.eeoc.gov/how-file-charge-

employment-discrimination. If you would like to begin the process of filing a charge, go to our
Online Public Portal at https://publicportal.eeoc.gov, contact us at one of the above phone
numbers, or visit your local EEOC office (see https://www.eeoc.gov/field-office for contact

information).

[1]42 U.S.C.§ 12112, et seq.; 29 C.F.R. §§ 1630.1 - 1630.16. The various facets of
nondiscrimination, reasonable accommodation, and other protections under Title | of the ADA are
addressed in different sections of the statute and regulations. See, e.g., 29 C.F.R. § 1630.2(g) —(k)
(current disability and record of a past disability) and 1630.9 (reasonable accommodation
generally); see also 42 U.S.C. § 12114 (exclusions relating to current illegal use of drugs).

[2] The FMLA, 29 U.S.C. § 2601, et seq., is enforced by the U.S. Department of Labor (DOL). More
information about the FMLA is available in the DOL FMLA regulations at 29 C.F.R. part 825, and on
DOL’s website at www.dol.gov.

[3]42 U.S.C.§ 12114, 12210; 29 C.F.R. § 1630.3, 1630.16(b) and (c).
[4] 29 C.F.R. § 1630.16(e).
[5]42 U.S.C. § 12111(3); 29 C.F.R. § 1630.2(r), 1630.15(2).

[6]42 U.S.C.§12114(c)(4); 29 C.F.R. § 1630.16(b); see also 1630.2(m) and (n).
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[7] 42 U.S.C. § 12102; 29 C.F.R. 1630.2(g)-(k).
[8] 29 C.F.R. § 1630.2(K)(3).
[9] 42 U.S.C § 12203; 29 C.F.R § 1630.12.

[10]42 U.S.C. § 12112(b)(5); 29 C.F.R. §§ 1630.2(0) and (p), and 1630.9. For more information about
reasonable accommodation, see the EEOC publication Enforcement Guidance on Reasonable

Accommodation and Undue Hardship Under the ADA, available at

undue-hardship-under-ada.

[11] 42 U.S.C. § 12113(b); 29 C.F.R. § 1630.2(r).

[12] 42 U.S.C. § 12112(d); 29 C.F.R. § 1630.14.



